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Introductory Note

Thelegd action of the Church Sodety agang thelegidation onwomen priestsis easily
misundestood as mainly directed towardstha particular issue, on which it did nothave any
immediate effect. Inreality, however, it was designed to defend thedodrind formularies of the
Church of England (to which the Sodety is, of course, committed) agang the coneequences of
high-handed decisionsby the General Synodin doctrind matters, of which thelegidation on
women priests was ssimply a prominent example. By raising the question whether the General
Synoddoes have any power to promote changes of dodrine, and by establishing that measures of
the General Synod and decisionsmade aboutthem by the Ecclesiastica Committee of
Parliament are open to judicial review, the Church Sodety® action may have important long-
term results of many kinds Malcolm Barker, who was the main agent of the Sodety in pursuing
its action, has written a careful record, in two pats. Thisis pat one
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Introduction

The 11" day of November 1992was the day chosen for the decisive vote onthe Priests
(Ordinaion of Women) Measure in the Church of England General Synod Unlike the ending of
theFirst World War exactly 74 years earlier on 11 November 1918, it heralded a period of great
turmoil in the Church of England. In retrogpect it is clear tha the opponets of the Priests
(Ordinaion of Women) Measure expected to cast more than athird of the votes and thereby
defeat the Measure. Those in favour thoughtther chances of winning were dight, althoughthey
were convinced tha women priests in the Church of England would oneday become aredlity.

This pgoe isapeasond accountof events since tha dae. It iswritten by alayman who has
never soughtelection to the General Synodbutwho has been active in the Church of England
since 1960and who has served withouta break since then in some capacity or other, from
parochia church coundlsto diocesan synodsand boads It is hisview tha the day which should
have been observed as a day of peacemaking has proved to bea day when the Church of England
declared war onitself.

Preliminary Observations

As on 3 September 1939, within the writer® memory, the United Kingdomwas ill-prepared for
war when themoment for decision came, so on 11 November 1992,the opponats of the
Measure were largdy unprepared to face up to theconsquences of losng thevote. There had
been an enomousamountof literature produced by both sides but nather sde had carried out
much forward planning aboutwhat to doif thar sidewere to lose thevote. The proponents had
no need to plan beyond 11 November as thar attitudewas tha victory, if notachieved then,



would betharsafew years later; al ther efforts were directed at optimizing ther arguments and
timing ther public relationsprogramme to olbtain exposure, not only within the Church of
England butaso naiondly. In contrast thar oppaents were divided in ther purpose. Some
wished to argueagang women priests on biblical grounds some ontraditiond grounds some on
finandal groundsand some on @omesdayOgrourds Proponaents sank any differences of
dodrineor tradition and united in a single-minded endeavour which appedled to Libeasinthe
Church because of thar sense of sexud equdity, fairness and judice, and to many Evangdicals,
because they had experienced women@® service in the Church, particularly in overseas mission,
and were either less focused on the need for frequent Holy Communion, or hdd athoughtout,
non-sacerdotal view of the sacrament. A further weakness of the oppostion forces was tha some
were prepared to stay in the Church of England while others, often themore vodferousand hard-
line, were prepared to contemplate joining the Church of Rome. It was this possibility more than
any other which madeit difficult to unite theforces of oppostion. On theonehand there were
congervative or classica Evangdicals, whoinlooking at thebiblical evidence, had come to the
conduson tha ordaning women as priests would be contrary to Scripture, or tha onbdance,
there was more scriptural evidence againg than for. They therefore could not accept women®
ordinaionto the presbyterate on biblical grounds on the other hand, there were Anglo-Catholics
who hdd in many ingances jug as firmly to God® written word whose interpretation of the
Lord® Suppe was connant with that uphdd by the Roman Church and therefore unacceptable
to Evangdicals of every shade Despite this obviousdifficulty the proprietors of thisjournd,
Church Sodety, decided throughthdr govening counal tha they would attempt to make
common cause with others oppo®d to the proposd ordination of women, undeerred by serious
differences between them in ther undestanding of the sacrament of the Lord® Suppe.

In retrogpect it is possible to becritical of the Society@ Coundl in not reaching acommon
mind aboutwomen@ ordinaion to the diaconae when tha was first proposd. The so-called
@atchet effectChas been well studied in pog-war U.K. politics; little stepsin legisiation, which in
isolation have little in them to which sugainable exception may be taken butwhich inevitably
lead to an unacceptable end. Even thoughmany of the Coundl could accept women deacons
citing the example of Phoebe®they should have redlized that theratchet process had started and
tha the easiest moment to stop theratchet would have been before thefirst move was made
Some till clungto theview that ordaning women as priests would not command the necessary
two-thirdsmgority in each of thethree Houses of General Synod, Bishops Clergy and Laity.
Wha they appaently failed to anticipate was tha if women were allowed to be ordaned as
deacons the Hous of Clergy in the General Synad electionsof 1990would be open to women
for thefirst time and tha thar numbers would eventudly grow to the pant where a two-thirds
majority there was obtainable. There was some suppot, too, for theview in the 1980stha the
House of Bishopswould not reach atwo-thirdsmgority in favour, buttha hopebecame
unrealistic as more appointments were made to the bench of younge, more progressive men in
tunewith thetimes and @pen to GodO Thelast hope of the House of Bishopsrejecting the
Measure was subtly destroyed when the draft legidation incorporated a binding provision
(Clause 2) tha women should be prohibited by thelegidation from becoming bishopsbagan an
ingance of theratchet effect in practice. Had tha prohibition notbeen induded, it is doubtul
whether the Measure would have reached afind vote in 1992:it would have been regjected at an
earlier stagein its synodical joumey. Althoughmuch was made of Clause 2 in the Parliamentary
debaes Btha it was discriminaory, illogical and unjug it was readily accepted onthe adage



tha hdf aloa was beter than no bread and tha the ratchet process would once agan within a
few years produe amending legidation to remove Clause 2.

Asthefind stages of the synodical process drew to ther climax on 11 November, Church
Sodety® Coundl reached unanimity on the central objection to women@® ordinaionto the
presbyterate, viz. The question of authority. This happily comprehended those who had no
objection to women deacons those prepared to accept lay celebration and those who could not
accept ordinaion of any kind for women. What was less obviouswas tha the question of
authornty was not self-evidently-true prindple. It had academic overtones Bthere had been
numerousarticles and letters in the church press aboutthe meaning of the Greek word for ead®
Bkephale Bbutto the personin thepew, wha practical difference was thereif the curate took a
church service in the absence of his vicar? Was notthe person taking the service thepersonin
authority at tha time? How many in today@ congregaionscould explain the concept of the
@ure of souls® And yet that is the Church@ distinguishing mark between a man who has
authornity in a parish and a man who has not To be given the cure of souls a man mug be
indituted as an incumbent or licensed as a priest-in-charge either way requires theact of a
bishop exercising his own cure of souls. A deaconis expressy disqudified in law frombeang
given acure of soulsandit isascandd tha in many dioceses (prior to find approvd of the
Canon)women deaconswere licensed as @ninisters-in-chargelPatitle unknown in law Bbuta
subterfugeto cloak the appointment of women deacons to an office to which they could only
become dligible after the promulgating of the Canon on 22 February 1994 and the determinaion
of thedatefor it to come into force. Had the Sodety wonits case in Octobe 1993aconsdeable
number of women deaconswould have had to give up such podsin order to legdize ther
ministry, yet noword of criticism has been heard from any quater aboutthis widespread and
flagrant disregard of thelaw of Engdand. The absence of criticism is further evidence tha the
concept of authority and the cure of souls are little undestoodin the Church of England at large

Church Sodety@ Council in the Ten Yearsbeforethe Vote

It is of someinterest at this point to trace briefly the course of the Coundl®@ ddiberationson the
guestion of women@ ministry over thelast ten years. It first appeared as an agendaitem in May
1983and the Minute reads as follows:

Ordination of Women

Following a brief discussion this matter was referred back to the Doctrine Group for further consideration.
It wasfelt that it was difficult to isolate the ordination of women from the whole question of ministry and
also lay celebration. It was agreed that this matter should be dealt with before establishment.

It was agreed that when discussing major topics such as thosein item 1000 and 1001 [the ordination of
women] care should be taken to see that the group includes people with differing views.

Two years |later we have thefollowing at the Courcil meeting on 25 March 1985:

Ordination of Women

A paper entitled GBhould women be ordained to the presbyterate in the Church of EnglandOwas submitted
by Rev J Cheeseman for debate. After the debate the following resolution was proposed by Rev R T
Beckwith seconded by Rev G R Curry and carried unanimously:




Orhe Council of Church Society believes that the ordination of women to the presbyterate or
episcopate would reverse the created relationship of the sexes which the New Testament gives as
the basis of Church Order and would therefore be contrary to the revealed will of God in Holy
ScriptureQ

It was agreed that the resolution be released to the pressimmediately. There was no wish to seek
collaboration with the Church Union at the present time.

At tha daetheRev. J. A, Cheeseman and G.R. Curry were newly elected to the Counal andit is
significant that both played major parts in the Cound|® recent debaes on the subject; Mr
Cheeseman having been elected Charman of the Counal in 1990and Mr Curry, elected to the
Coundl® O hink Tank@Gn November 1993.Dr Beckwith, too, played aprominent role in many
discussions with Church Union members andin particular with certain traditiondist groupsin
the United States of America

On 24" Octobe 1989a Minute refers to aproposil Go seek alegd opinion onthe present legd
status of the Thirty-nine ArticlesCbutthe Coundl was divided on the groundstha if an adverse
opinionwere obtained it might proveimpossible to preserve confidentiality. Theidea, which
with hindsght would have been of material assistancein thelegd case, was not pursued.

Fears aboutthemargindization of progective ordinands if agang the ordination of women to
the presbyterate, were expressed at the Coundl Meeting hdd on 26 November 1991, jug ayear
before the vote. Arising froma discussion, aresolution was passed authorizing the drafting of a
leaflet @pdling outthe practical issues raised by the progpective legislationOWhen this came up
agan at thefollowing meeting on 28 Januay 1992in theform of a draft leaflet, it was reported
tha the Revd Prebenday J.F.D. Pearce (Charman of the Counal from 1980to 1986 and an
Hon. Vice President from 1987)had convened a meeting on 19 March 1992to discuss issues of
congience which would arise from the proposed legidation and Ghere was general agreement
tha it would be better to await the outcome of that meeting before pubishing aleafletO(The
group subsequently formed fromthat first meeting came to be known as @vangdicals agans
the Ordination of WomenQreferred to in note 6 bdow.) Amongs other action agreed, the draft of
theleaflet was to besent to Cos of Constience (an ad hoc clerica aliance of al oppod to the
legidation, but composed in the main of Anglo-Catholics rather than Evangdicals) for
@omments and suggestionsfor indusonOSix members of the Coundl, it transpired, attended
Mr Pearce® meeting and it was reported to the Coundl on 31 March 1992tha Ghe Director . . .
had offered the services of the Sodety in facilitating its workOQ

After theVote

Thenext Coundl discussiontook place on 24 November 1992,shortly after theenabling vote of
11 Novembe. This vote scraped throughin the House of Laity by amargin of two abovethe
minimum required for atwo-thirdsvote in favour.

Thefirst item in alongdiscussion was areport of thedebae in Genera Synodby Mr Trevor
Stevenson (see Churchman Vol. 107 p.267), alay member for Chichester, first elected in 1985.
n hisviewQhe said, @he pressure on evangdicals to drop thar oppostion was enormousand a



number had wilted at thelast. He had learnt subsequently that anumber were now prepared to
admit tha they had made atragic mistake.O

The Charman referred to a paper tabled by the Assistant Secretary [thewriter] in which:

He had attempted to set out grounds on which the Ecclesiastical Committee of Parliament could deem the
Measure not expedient to pass on for approval by the Commons and the Lords.

L ater it was agreed that the paper [sc. Tha tabled by the Assistant Secretary] should form Ghe
basis for abriefing doaument’ to beleft with asympathetic Member of Parliament, Mr Patrick
CormackO Thediscussion ended with a nunber of specific decisions thefirst five of which were
asfollows:

1 A press statement would be drafted for the approval of the Council by correspondence. It would
emphasize the Society® support for the ministry of women but its commitment to the supreme
authority of Scripture which excluded women presbyters in the Church, and its adherence to the
Thirty-nine Articles of Religion, which aso excluded them from the presbyterate. The Director would
write the draft in consultation with the Chairman.

2. The Director would write to the Archbishop of Sydney conveying the grief of the Council and
enclosing acopy of the statement.

3. The Director would include in his |etter in the next mailing a call for anational day of prayer. In it he
would stress the Council @ hope that the Measure might not proceed through Parliament.

4. Prayers would be offered for the meeting in two daysCtime with Mr. Cormack.

5. A delegation from the Society to meet the Archbishop of Canterbury would be organized as soon as
possible by the Chairman in consultation with the Director.

Events thereafter moved at an ever increasing speed. Themeeting with Mr Cormack was
reported to thefollowing Coundl meetingon 26 Januay 1993and during avery longdebae the
broad prindples of action were laid down by the Coundl. Throughouttherest of 1993notone
decisonwas reversed. The solidarity of the Coundl was remarkable despite occasonswhen
fundsran periloudy short and threatened to circumscribe our campagn.

Thegroundwork was undoubédly laid at thefirst meeting with Mr Cormack MP in his private
office at theHouse of Commonson 26 Novembe 1992.He thoughttha if aformal application
were madeto the Ecclesiastical Committee of Parliament (E.C.P) for the Sodety to present its
evidence tha the Synod®vote on 11 November 1992 had been uitra vires, it should be granted,
since there was arecent precedent where evidence had been called before the E.C.P. in addition
to tha given by the General Synod®representatives. During the course of that first exploratory
meeting | raised the question aboutthe Queen® eventual assent to the Measure if duly passed by
Parliament, as it seemed to me tha shewould be breaking her Corondion Oath if she sanctioned
theintrodudion of acontroversy of thefaith. | suggested tha shemightat an early stage
communicate her misgivingsto the prime Minister and | was assured by Mr Cormack tha, if tha
were to hgppen, the E.C.P, would be made aware of the problem besetting the Queen and that in
congquence the Committee would deem the Measure not expedient.



Mr Cormack went onto suggest tha the Sodety should send aletter of enquiry to each of the
thirty members of the E.C.P., the purpose of which was to gaugethe strengths of therespective
sides. Tha we promptly did. ThereuponMr Cormack offered to convenea group of E.C.P.
members oppogd to the Measure at which thefindngsof our projected survey could betabled
and to which we could invite a selected deputation of our suppoters. That meeting was hed on
19 Januay 1993and was attended by 29 members and suppoters of the Sod ety and three
members of the E.C.P. with Mr Cormack taking the char.

Theresults of our questionnare were asfollows. Of eighteen replies received to our thirty
letters, ten suppoted and proposd legidation, athoughtwo were hesitant, two were agang and
six undecided. Of those who had notreplied, four were known to bedefinitely agand.

We could see from this tha aboutfive or six of the Committee would have to beinfluenced to
changetheir initial point of view in our direction. It soon became clear tha the Sodety@ high-
prindpled approach based on the General Synod® powers to changedodrine, though
undoubedly soundly and propely based, was notlikely to be pasuasive with the E.C.P.. Much
of the meeting was taken up with other issues such as the cods of the proposd finandal
compensation for any men who for constienceOsake felt unable to remain in the Anglican
ministry. However, we were given alot of valuable guidance aboutthe probable timetable for the
E.C.PG. work onthe Measures. (There were two Measures involved: thefirst permitted the
ordination of women to the presbyterate and the secondlaid down provisionsfor thefinandal
security and retirement of those who decided to resign office if thefirst Measure became law; in
effect they passed or fell together, and for brevity@ sake the second Measure will belargdy
excluded fromfurther consderation in this pgper, abdt it, too, contained seriousflaws.) Two
impressionsof tha meeting were left with us First, oppostion to the Measures in Parliament
was unlikely to succeed on theologica or dodrind groundsbParliament being much more
concerned aboutsodal judice. It was therefore imperative for the Measures to be stoppel during
thar consderation by the E.C.P.. Secondly some E.C.P. members oppogd to the Measures were
prepared to contemplate becoming Roman Catholics. They werein aless desperate postion than
classical Evangdicals or committed Protestants. In fact Mr Cormack admitted that hehad nat
fully appreciated that there were significant numbers of Evangdicas who would have nowhere
else to go and who condituted Ghevery heart of the Church of England®

It thusbecame clear to ustha themog determined oppostion would have to come from
Evangdicals rather than from Anglo-Catholics. That became the burden of my report of tha
meeting with members of the E.C.P. which | gave to the Coundl at its meeting on 26 Januay
1993.

At theend of avery longdebate, preceded by prayer, thefollowing decisonswere reached:

1. To seek leading Counsel@ Opinion as to whether the Society had a winnable case for agrant of Judicial
Review of the decision taken by General Synod on 11 November, 1992 to permit the ordination of women
to the presbyterate on the grounds that it was ultra vires or neglected the probable financial consegquences,
or failed to act prudently in respect of any of the reasons specified in the [sc. my] paper dated 16 January,
1993.

2. To proceed forthwith with the application for Judicial Review if the Opinion is that the case is winnable.



3. To apply to Lord Templeman, Chairman of the E.C.P.,* for the Society to give evidence to the E.C.P.
4. To organize anational clergy petition to Parliament opposing the Measure.®

5. To adopt the strategy contained in papers from the Director (7/12/92) and the Revd G. R. Curry
(18/12/92/) should the Royal Assent be given to the Measuresin due course.’®

At the same time as the Coundl was trying to come to terms with thevote, it became clear tha
oppostion was, if anything, more determined than had been expected. TheHous of Bishops
therefore decided to make a postive condliatory gesture. After ther meeting on 14 Januay
1993,they issued a statement which became known as the First Manchester Statement. It
contained proposils Avhich might have involved synodical actionGimed at securing toleration
of clerical opponats whoremained in the Church. These proposis were detailed more fully ina
later Act of Synod It was admitted subsequently tha this Act could berescinded by asimple
majority; nonghdess it was effective as atactic in reassuring wavererson the E.C.P.. Thevote
of the bishopsto adoptthe Statement was unanimous.’

Sugpicion amongs opponats tha they would be margindized after the Measure became law
was congderable and with some judification. Let oneexample suffice Ban extract from a
memorandumdated 23 December 1988from the Archbishop of Canterbury in his previousrole
as Bishopof Bath & Wells. He had written it to reassure clergy who had signed an Open Letter
expressing reservationsaboutthe proposd ordingion of women. It read:

Itwill NOT be a question of bishops DISCIPLINING [sic] clergy but rather the realistic situation that
clergy will have to work in a church (after the legislation has been passed) where women are now priests
and where there is ONE ministry. Although for atime it will be possible for bishops, clergy and laity (even
dioceses) to resist recognising women as ordained priests, this state cannot |ast for ever and therefore the
onusis on the clergy who resist because for them the problem will present them with a choice, either to stay
within a church which has accepted the Validity of Women in the Presbyterate or to resign their Orders.®

TheE.C.P. hdditsfirst meeting on 22 March, 1993° and resolved to meet General Synod
Representatives' on 19 April. Its ddiberationstook place in two stages. During thefirst, from 22
March until 12 July, it met onten occasions On 19 April, 11,17 and 24 May the General Synod
Representatives were present and on 5 July the L egidative Committee of Genera Synod™ The
second stage was hdd to draft the Committee® Report, and it met on 19 July. Its agreed draft
was then passed to the L egidative Committee and the E.C.P. adjoumed. Members of the

L egidative Committee had the option of convening a further meeting of their committee if not
satisfied with thefind draft of the E.C.P®. Report, but no objection was raised. The Report, in
consequence, was laid before both Houses of Parliament on 27 July 1993.

Church Sodety@ Council Meeting 23March 1993

A letter was reported from amember of the Sodiety, Mr M. D. Birchdl,"” who had invited the
Director of the Sodety to convene ameeting of Evangdicalsto coordinate arespon® to theFirst
Manchester Statement from the House of Bishops The Director informed the meeting tha he
favoured a cautiousreaction to theinvitation and it was agreed tha a decision should bedeferred
until after afurther debate at the next Meeting. That decision was undoubédly wise asthe



Director was unde consderable pressure in dealing with our legd action and it was prudent to
make no decisionsor announ@ments which could prejudice or circumscribe the development of
our case.

| reported that our Counsel had advised ustha we would be unauccessful in seeking Judicial
Review of the General Synod®vote of 11 November 1992°butthat, if the E.C.P. denied the
Sodety a hearing, tha decision would be open to an Application to seek leave to apply for
Judicial Review. After a@ively debaeCthefollowing resolution was passed, nem. con.

Having taken note of Counsel@ Opinion that there are strong grounds for arguing that the G.S@. approval
of the Priests (Ordination of Women) Measure, 1992 on 11 November, 1992 was ultravires; and that
despite repeated requests to the E.C.P. for our Counsel to present our case our requests have been denied,
this Council recognizes that it has a duty as trustee to safeguard the Society® Objects and hereby resolves
to seek Judicial Review of the E.C.P&. decision not to take evidence from the Society, provided that, in our
Counsel@ Opinion, there is awinnable case for agrant of Judicial Review on such grounds.

In view of rumoursthat the E.C.P. might move unexpectedly quickly to deem the Measures
expedient, afurther Resolution to bring Judicial Review proceedingsagang the E.C.P. if it
voted them expedient, was also passed, nem. con.

The Coundl judgel it advisable for its membersto beissued with a short rationde for the
Sodety@ decision to take legd action. This was nat for publication as such, butto be used Go
counter any adverse misinterpretation by the media once news of the Sodety@ legd action
becomes public knowledged As thesituaion at tha point of time was rapidly developing | quoe
therationdein full asit presents a precise picture of the state of play at tha dae (23 March
1993)

After G.S. passed the Measure to ordain women as priests in November Church Society felt that it had to
take advice about the legal implicationsfor its future activities.

Inits (the Society’s) legal advisersQopinion, G.S. had exceeded the powers given to it by Parliament when
it had passed the Measure last November. That being the case, the Society was further advised that seeking
judicial review was the only remedy open to it after the E.C.P. had repeatedly refused to let Church Society
or its legal adviserson its behalf present its evidence that in passing the Measure the G.S. had acted
unlawfully by exceeding its powers. For that reason alone, the E.C.P. has no alternative but to reject the
Measure.

The Development of the Case

During the morth of April there was a consderable volume of correspondence flowing between
ourselves, our Solicitors (Cumberland Ellis Piers, represented by Mrs Hazel Wright) and our
Coungl (Mr Peter Boyddl, Q.C., and Mr Philip Petchey). By thebeginning of April thefind
draft of our case was ready for our approvd. It took (on Counssl @ advice) theform of an eight
page Summary of five reasonswhy the Measure was not expedient, togeher with a set of
Appendices containing suppoting evidence for each of thereasons These were tha:

TheMeasureis unlawful.



The enactment of the Measure would be contrary to earlier assurance given by the
Church of England.

Some of the practical consequences of theimplementation of the Measure are so grave as
to be unacceptable.

If the Measure were to be enacted the Sodety would be prevented from carrying outthe
terms of itstruds.

The Measure does not provide adequaely for the continuing ministry within the Church
of England by andto those oppo®d to the ordination of women to the priesthood.

We continued to press the Secretary of theE.C.P., Mr C.A.J. Mitchdl, for aformal answver to our
request to give evidence and we were advised by letter of 14 April from our Solicitor who had
consulted Mr. Mitchd I Secretary, notto expect adecision until (if at all) Ghe meeting with the
Archbishopsin MayO No such meeting was recorded in the E.C.P. Report: we presume that the
projected meeting was tha which took place on 5 July but nofurther reference to it was ever
made.

While this was going on we were encouraging our suppotersin Genea Synod(and any othe's
who offered to hdp) to write to individud members of the E.C.P. with copy letters to thar own
Members of Parliament. We soonreceived a nunmber of copies of interesting replies.

By theend of April, in the continuing absence of any sign that we mightbeinvited to give
evidence, our Coungl advised usto send our written representationsto each member of the
E.C.P, andasafirst step acomplete set was sent by me to its Secretary, Mr Mitchdl, on4 May
1993.This was acknowedged on 5 May. On thefourteenth we wrote to the Member of
Parliament for Watford, the Rt. Hon. Tristan Garel-Jones, suggesting tha he oughtto be briefed
when next in Watford. His reply was predictable Bto do with equdity of treatment.** | replied in
return, pointing out theinjugtice of excludingwomen from the episcopae!

Having heard nothing furthe fromthe E.C.P. since 5 May, | wrote agan to Mr Mitchdl asking if
he had circulated copies of our pgpersto membersand if it had decided whether or notto exclude
our givingevidence. Thereply fromhim, dated 28 May was brief and to the point:

Public Bill Office
House of Lords

Dear Sir
Ecclesiastical Committee
In reply to your letter of 25 May 1993 | can inform you that at the Committee® request papers received by the

secretary are made available to members; they are not circulated. As| have said before, should the Committee wish
to take evidence from the Church Society | will so inform you. Y ours etc.



Wha escaped usall at thetime we received this (induding our legd advisers) was that theletter
contained no undetakingto advise usif the decison were not to allow usto give evidence. It
was notuntl 8 July that we were told by Mr Mitchdl tha avote to excludeushad been taken on
14" June

Council Meeting 26 May 1993

Our next Coundl Meeting took place on 26 May, and it was not unexpectedly a meeting for
reflection and a degree of reassessment. Subgantial finandal suppot had been offered.
Reassurance was soughtabouttheliability of indvidud Coundl membersin theevent of the
Sodety® action being dismissed, but after along and at times tense debae, the Charman asked
if therewas any desire for arescinding resolution to be placed on the next agendawhereby the
previousdecision to seek Judicial Review could beoverturned and nonewas forthcoming.

On thefourth of June having agan been advised by our Coungl tha it was still too early to seek
Judicial Review, we decided to send a copy of our full written submission (withoutthe
Appendices but with an offer to supply any of them on request by return of pog) to each member
of theE.C.P.. Of theletters we received, the onefrom Mr Peter Pike, MP, dated 8 June was
paticularly revealing. It contained thefollowing sentence:

It would not be my intention to get involved in any debate as to whether or not Synod acted ultra vires or
not.

Tha reaction was probably prevalent, thoughunexpressed, anongs a mgjority of the
Committee. It accordswith the Charman@® views recorded in its Report to both Houges of
Parliament and with the attitudeof thejudgesin our case. There appeared to benoforumin
which vires could be serioudy examined since thequestion of vires intimately depended upon
thedodrine of the Church of England and that was assumed to be a matter exclusvely reserved
to the Genea Synodor its House of Bishops

There was norecogntion of thefact tha thelaw is supreme; however strongthe sentiment
agang it, however inconvenient it may beto the plansof Church and State, it mugs beuphdd if
our sodety isnotto break down and accept anarchy and eventudly tyranny.

Oneletter proved to be highly significant. The Lord Robeatson of Oakridgewrote on 14" Juneto
us®asfollows:

Priests (Ordination of Women) Measure

Thank you for your letter of 4™ June. The Committee decided this afternoon not to take evidence from your
Society, partly because they had received no details of the Counsel® Opinion. | think that it is too late now,
but if you were able to send me a summary of what Counsel built his Opinion upon, | would try to use it at

our meeting on 5™ July.

His podscript read:

PS Our legal advice was that the lawyers did not see how your Counsel even started to build up a case for
saying that the Measure was unlawful.



Thisletter confirmed that our views were bangignored. Wha hewas saying was that, despite
our submission appearing in thenames of ouwr Counsdl, it was not beng taken serioudy and
needed further legd backup. There was notime for usto argue Throughoutwe had acted upon
Mrs Wright® advice and so we ingructed her by letter dated 17 Juneto obtain an Opinion on our
submissionwith all speed.

Lord Robetson had written tha he could use the Opinion at the E.C.P. meeting scheduled for 5
July but as he said tha hewould beout of thecounty until 2™ July we decided to write again to
all members of the E.C.P with acopy of thelatest Opinion and thereasonswhy we were sending
it to them. We are particularly appreciative of Lord Robatson®@hdp.

On 16 Junewe had been told by our Solicitor tha Counsl advised againg applying for
Judicial Review of theE.C.P. if it decided notto hear us Interestingly, we received (viathe Revd
Dr R.T. Beckwith@ letter of 16 Juneto the Revd D.A. Streater, Director of the Sodety) the

views of Mr Roge Evans Q.C., M.P.. | quade:
| am told that he[sc. Roger Evang| strongly urged that legal action should be taken by you and your legal
advisers, and that it should begin without delay.

Dr Beckwith aso informed ustha the clergy petition containing some 2,200sign&ures had been
ddivered to Mr Patrick Cormack, M.P. on 14 Junefor subsequent presentation in the House of
Commons

On the 17 Junethe Director wroteto all diocesan bishopsexpressing the Sodety@ grave
concern for thefuture of the Church of England. (The House of Bishopswas dueto meet agan
in July to discuss arevisionto its First Manchester Statement.) Mr Streater painted out Ghe need
for further legidation to safeguad the two integritiesO By the two integrities is meant that the
Church of England holds the two schools of thought about the ordination of women are both
valid and no member of the church is to be penalised as a result of holding either one of them.

He went on to refer to the impending financial crises of events, there is also the practical problem of finance. If the
figures which have been given to me are correct then the financial future is bleak indeed. The forecast that | haveis
that by the year 1996 the Church CommissionersQreserves will stand at £3.8m and there will be a deficit of £14.2m
on the Income and Expenditure Account. These figures do not take into account payments from the Financial
Provisions Measure. Any board of Directors facing such a forecast must take steps to safeguard their company®
interests. The fact is that the present Church of England may totally collapse apart from the large and economically
viable parishes.

In areply dated 28 JunetheBishop Qf Winchester wrote: Q.. . | have always regretted that the
legidationisfar fromsatisfactory . . .O

Council Meeting 29 June 1993

Thenext day, 29 June our Counal met for itslast meeting before the Summer recess (it was not
dueto meet again until 28 September). Reference recess was made to offers of money to suppot
our case fromtwo different groups and the Charman affirmed:



That the Council had already decided that it could properly accept donations from any quarter provided that
the Society@ position was not thereby compromised and that was noted.

The Counadl also received reparts from the Reform group and the Third Province Movement. It
then went on to discussits response to the First Manchester Statement. Agreement was reached
to supplement the Sodety@ regular contact with its condituency by the publication of anews
bulletin three or four times a year, to be edited by the Revd George Curry.

Considerations

On 30 Junewe received a Joint Opinion from our Coungl, thefind paragraph of which read as
follows:

In our view, the Church Society are correct to state that afundamental doctrine of the Church of England
can be changed only by an Act of Parliament. On the basis that the Priests (Ordination of Women) Measure
does seek to effect such achange, in our view the draft Measure is unlawful. Further it seems to us that
even if the proposal were held not to be contrary to fundamental doctrine it neverthel ess represents so
fundamental a change that it should be effected (if at all) only by Act of Parliament. It is exactly the kind of
proposal referred to by the Archbishop of Canterbury as not being capable of being effected by Measure.

My covering letter dated 30 Juneto the Lord Robetson, endosng the opinion, contained this
find sentence:

You will be interested to learn that Mr Mitchell has to date not informed us of the Committeel3 decision
taken on 14" June not to allow our Counsel to make oral representations.

By this time we were beginning to feel tha events were running ahead of us A well-intentioned
friend had suggested to usthat, if the E.C.P. were able to deem the Measures expedient and to
lay its Report before Parliament, the oppotunity for Judicial Review mightbelog onthe
groundsthat onae laid before Parliament it could be protected from attack by Parliamentary
Privilege | therefore wrote again to Mr Mitchdl, Secretary to the E.C.P., on 6 July and received
areply dated 7 duly, thefirst two paragraphsof which read:

Thank you for your letter of 6 July.
As has been explained to you earlier, | undertook to inform you if the Committee wished to hear
representations from the Church Society. The Committee has in fact decided against doing so.

Over thewhole period since November 1992the Sodety@ own members had been conduding
thar own letter-writing and we were sent many examples of theresponses elicited. One of the
M.Ps. Mr. Peter Pike had a standad reply (sent on 8 July to oneof our members) which madeit
clear tha all tha mattered was that Genera Synodhad approved the Measures. He had obvioudy
adopted Lord Templeman@® interpretation of @xpediency(’

It was aboutthis time that our Counl began to draw a clear distinction between two strandsof
ourlegal argument ontheulira vires point. Thefirst they designated Ghe broad argumentCend
the second Ghe narow argumentO



Briefly, the broad argument stated tha the propcsed admission of women to the presbyterate
would contravene certain passages of Scripture and tha by virtue of Article 20 such acourse was
prohibited. In other words in order for General Synodto be within its powersin passing such
legidation, either Article 20 (and arguably Article 6) would have to berescinded, or amended
appropriately by Parliament; or Parliament would have to amend the Enabling Act of 1919which
had prescribed the limits of the powers of Church Assembly: either or both of such events had
necessarily to take place before avote in General Synodcould legdly betaken to pemit the
ordinaion of women to the priesthoodof the Church of England.

Thenarow argument was tha the Measure was ultra vires of General Synodbut Parliament,
beng sovereign, had the power to pass an Act of Parliament (as oppo®d to a Measure of General
Synod) pemitting the ordinaion of women.

What our Counsl appeared to be doing was to movelittle by little fromthe broad to the
narrow argument and in our meetingswith them we did our very utmog to keep our actiononits
original broad front However, at our cruda meetingon 16 July it gradudly became clear that
Mr Boyddl was not prepared to go forward to Court onthe broad front The main weakness of
the narrow argument was that the granting of Judicial Review is dways adiscretionay act, so
tha even if a Court satisfied itself that the General Synodhad acted uitra vires, it could
neverthdess refuse to grant Judicial Review onthegroundstha if legdizing women priests had
been attempted by Bill and not by Measure, its subsequent passing into law would, throughthe
sovereignty of Parliament, have overridden any illegdity alongtheway. Hence if Judicial
Review were granted it woud have only addaying effect onthe proposl, since it could be
assumed tha a Bill would soonbebroughtbefore the Commons the effect of which ultimately
would beindistinguishable from that of the propo®d Measure unde legd chdlenge

Thenext fortnight was hectic in theextreme; we needed to obtain anumber of affidavitsto
accompany our submissionsto the Court, each endeavouring to approach our case fromadighty
different point of view. | quote from the conduding paragraph in that sworn by the Revd Stephen
Trott'® (author of apaper in Churchman Vol. 107, pp. 6-23):

16 Because it is part of the New Testament, St Paul@ doctrine as to the headship of men within the
Church stands as the authoritative Christian teaching on this matter, which is not susceptible to
alteration by the Church. The Church of England expressly acknowledges the authority of the
Scripturesin Article 20 of the Thirty-nine Articles of Religion: Gx is not lawful for the Church to
ordain any thing that is contrary to God® Word written, neither may it so expound one place of
Scripture that it be repugnant to another®

Having log thevote in the E.C.P.," some of those voting againg issued a press release, theaim
of which was to explain tha the proposd Act of Synodwould not carry theforce of law and
should therefore be enshrined in matching legisation?° Dated 12 July, this statement read as
follows:

Naturally we regret this decision, particularly because we do not believe that the saf eguards for those who
hold orthodox Anglican views are adequate: especially in the light of the Archbishop of Canterbury's most
recent statements in which he appears to regard this as an interim measure, and anticipates areasonably early
move to the consecration of women as bishops. We know from the thousands of |etters we have received



that there is deep unease in the Church of England and it is clear from November's vote that we reflect the
views of at least a third of those who are active Church members.

Although we welcome the Bishops' affirmation that those opposed to the ordination of women to the
priesthood will continue to be regarded as holding to a legitimate doctrine, and athough we note their pledge
to respect this position without discrimination we must point out that an Act of Synod can never, of itself, be
asufficient safeguard since it can be amended or rescinded at any time by a simple majority and without
reference to Parliament.

Weremain convinced, therefore, that if the Church of England is to survive as a broadly based national
Church, matching legidation is essential, and we hope that our colleagues in both Houses will reflect on
these things when the measure comes before them.

Then came abonmbshdl. Lord Rees-Moggbroughtan Application to seek leave for Judicid
Review of Parliament® approvad of the Maastricht Treaty. He was granted leave to apply but
eventudly helog his case withoutseeking leave to appeal, and the press were so informed by
him on 2 Augug. Why his actionwas so relevant to our own case was that it broughtthe Bill
of Rightsinto current prominence. It was called in aid by bath sides! His case was disposed
of before our own Application for leave was heard on 21 and 22 Octobe and it was quoted by
Coung for the Archbishops®

Anothe mog interesting development was a contribution from Mr J. Enoch Powell who had
been invited to ddiver theaddress to the Annud General Meeting of the Prayer Book Sodety.
22 He argued agang the ordinaion of women on the groundstha Parliament govens by
congent of the people:

.. . aMeasure implementing the resolution of the General Synod in favour of altering the natural meaning of
the Ordinal would be legislation lacking the necessary consent that ought to be attendant upon al new law.

... We can legitimately urge them (our elected Members of Parliament) to advise that in amatter of such
great moment the circumstances do not exist in which legislation will carry the necessary consent. To do that is
fully in accordance with our constitutional rights and consistent with our respect, as members of the Church of
England, for the authority of the law of England, duty made.

Aboutthistime we were derted to avita point of law which appeared to have escaped
condderation by our lawyers. Mr C. A. A. Kilmister® telephonal me to say tha it was his
undestanding that if the E.C.P. laid its Report in the Commonsbefore our writ had been served
it could beargued that it would have completed itsbusness at that point (functius officio) and
tha the Measures would once agan be at a stagein alegidative process and not therefore
reviewable, the very argument used by the Lord Chief Jugticein 1928 This explained recent
actionsby the E.C.P&. secretariat. | raised it immediately with ourlawyers and was
categorically advised at a conference with Counsel soonafterwardstha our Application for
Judicial Review of theE.C.P. could not befrugrated by its Report bang simply laid before
Parliament.”

Theremainingwork of the E.C.P. congsted in thedetailed consderation of its Draft Report and
we mug here pay tribute to the valiant attempts of Mr Evansto amend it to indudea much more
comprehensgve statement of Church Sodety® arguments tha the Measure was unlawful.?

L odging the Papers



Our lawyers had endeavoured to beready to lodgeour papers at theHigh Court on Thursday
afternoon,5 Augug, but in the event Mrs Wright® assistant arrived as the Court opened for
bugnessat 10 am. thefollowingmorning. To her amazement service of the pgpers was refused
onthe pretext that the Court had no jurisdiction. Shestood her ground. It bang still only 10
o'dock andthetimefor thefirst casesbengnomally 10.30am., it was possible for the
fundionay to find ajudgeto took a the pgoer. Tha judgefoundthem propely served andthe
crisis passed. Had the pgoers been ready late on Thursday as planned the chances of finding a
judgewilling to beinconvenienced after his court had risen would have been far less.

Our case now dippel into ajurisdictiond limbo. We had lodged an Applicationfor leave to
apply for Judicial Review.? It was now for ajudgein chambers to read our pgpers and decide,
withoutthe appearance of the plaintiff before him, whether or notwe had a prima facie case for a
grant of Judicial Review. We knew tha Parliament was proposng to debate the Measures before
Christmas and tha if we were ultimately
successful, it would rende the 11 November vote and al the proceedingsof the E.C.P. null and
void. We could thusexpect our case to beheard at some time in Augug or September, but when,
and what notice we would be given, were unpredictable.

| now had to make an appeal for funds At this stageit isworth saying how goodGod was in
providing resources for Church Sodety'slegd action. Total cogs were around£103500, and
this was more than covered by the proceedsfrom the appedl (£18,800 and unexpected legacies
(£93800) Church Sodety's finandal situation was not weakened as aresult of this case.”

We are greatly indebted to the Prayer Book Sodety for the publicity it so generoudy gave to
our appeal and for the many donaionswhich were given by its members. A letter to The Times
daed 10 Augug from the Charman of Church Sodety's Counadl, the Revd John Cheeseman,
was rejected for publication.

There were yet more surprisesin store. Our proceedingshad cited the E.C.P. and specifically
soughtthe quashing of its decision to deem the Measures expedient. We now learnt that the
E.C.P. andthe Archbishops in ther capacities as Presidents of General Synod had applied to the
judgereviewing our pgoersto be heard regarding thar view tha the Court had nojurisdiction to
hear our Application. On 2 Septembe Mr Jugice Turner adjourned our Application to open
court and he gave permission for the E.C.P. and the Archbishopsto herepresented. Thiswas not
an unwelcome development as it meant tha they would have to pay their own cods, our case
beng ill ex parte, nowrit having yet been issued agang the E.C.P. If the Sodety was denied a
hearing our own costs would besmall. But on 16 September we received a Joint Memorandum
[unsolicited] from our Coungl placing ontherecord Ghat our views as to the Sod ety® progpects
of successin these proceedingshave not been sough®

A Changeof Counsel

Space does not permit me theluxury of a point-by-point narration of wha happened over the
next few days. Sufficeit to say tha our Solicitors and ourselves came to the same conduson
indgpendently of each other. Our leading Counsl Mr Boydd| appeared to beunwillingto take
our case. Herequired usto come up with argumentsto rebutthe sovereignty of Parliament. All



we as laymen could do was to reiterate the postion that we had taken very much earlier - tha
Parliament goveans by the consent of the people and was not omnipotent - tha it could not
abolish the Gogd of Mark from the Bible was the example which we gave when pressed. Mr
Boydd| decided to take nofurther part in the case and left on friendly terms and with our thanks
Fortunaely we were able to retain the services of hisjunior Coungl, Mr Philip Petchey, who had
assisted throughoutin the preparation of our case and who had been present at every conference.
On 11 Octobe we were able to have our first conference with Mr Charles George, Q.C., of the
same Chambers and to our great encouragement helet usbrief him virtudly from scratch. By
theend of tha first meeting he had agreed to attempt to putboth the broad and the narow
arguments. We left feeling more hopdul aboutthe progects than at any time in the previoussix
months

In themeantime, of course, we had hdd afurther Coundl Meeting and at theend of areview
of events since the previousmeeting in Juneg the Director summed up the agreed plan in these
words

If the court were to decide that it had no jurisdiction in the matter the Society would not appeal against that
decision but would endeavour to bring the grave implications of that decision to the notice of the general
public as vigorously as possible, it being manifestly intolerable and unjust for there to be no avenue open to
any individual to protect himself against injustice occasioned against him by avote in General Synod.

An Affidavit was now filed by the Secretary General of General Synod, Mr Philip Mawer, and
on 14 Octobe an Affidavit in respons was filed by the Director.

Oneof the points made by Mr Mawer was that the Sod ety case had been broughtfar too
late and that all the procedures laid down by Parliament in regulating General Synodhad been
followed. He described the Socety@ Application as:

an honest but misconceived attempt to thwart the procedures of General Synod, the Ecclesiastical Committee
and Parliament.

The Director in his Affidavit in reply disposed of this Gar-too-lateCargument® by showing that
the Sodety had broughtits Application as soonasit could after the E.C.P. had deemed the
Measures expedient. He went on to make thefar more important point that the Socety
concern was wider than simply the ordination of women: the second of the Sodety@ Objects
was Go maintain the character of the Church of England as the Nationd ChurchO If that could
be changead by Measure then the Church of England was undegoing a process of
@isestablishment by stealthO The scenewas now set.

TheFirst Hearing

Thejudges hearing our Applicationfor leave to apply for a Judicia Review were Lord Jugice
Simon Brown and Mr Jugtice Buckley, and therelief soughtby the Sodety was Ghe quashing

of the E.C.P,3 decision to deem the Measure expedient, and, secondly, a Declarationtha the

Measures are ultra vires of theEnabling Act, 19190



Thereader will recall tha our Application had been made ex parte but tha the Archbishops
and the E.C.P. had made application to the Court to appear and tha therequest had been
granted. We therefore had expected two sets of Counsl to be arrayed agang ours, only to find
tha the E.C.P. had by then informed the Court tha it did notintend to appear. We had heard
tha the House of Commonswas scheduled to debate the Measures on Tuesday 26 Octobe and
we wondeed wha the E.C,P®. last minute decision meant.

Thefirst hurdle to betackled by ourleading Counsel, Mr George, was to show tha a Measure
of General Synodwas judicialy reviewable® and he expaiated brilliantly on thedifference
between primary and ddegated legidation, argung tha a Measure of General Synod could
Mever possess the characteristics of primary legislation3* What the Sodety argued was that if
Genera Synodwished to permit the ordination of women to the presbyterate it would have to be
legidated by Act of Parliament, notby Measure. Hisfive observationswere tha:

1. therewas no conflict with the Bill of Rights 1688;* no intention to question the powers and privileges
of Parliament;

the Society sought no declaration as to the appropriateness of theology of the Measure;

the Society was not seeking to assert that no matter of doctrine could be dealt with by Measure, but that
afundamenta change of doctrine or constitution could not be introduced, except by Act of Parliament;
4. aMeasure was not susceptible to amendment - it came to Parliament on a Qeke-it-or-leave-itCbasis;®
5. thehearing was no more than an Application for leave.

2.
3.

To comply with the Court's procedures Mr George had had to submit a copy of his GkeletonO
argument before the case began and thisran as follows:

First, that the 1919 Enabling Act, properly interpreted, is subject to limitation. The case of Pepper v. Hart
(1993) now permits the Court to look at Hansard to see what was in the mind of Parliament when it
approved a Bill. Archbishop Davidson had made it clear in his speech in the House of Lords when
promoting the Bill in 1919 that changes in doctrine would be excluded from the proposed Measure

procedure.

Secondly, if it is accepted that there is alimitation on what matters may be decided by Measure, we say
that women@ ordination falls on the wrong side of such aline of limitation, and thisis thus ultra vires.

Thirdly, that the correct legislative route for what was proposed should be by Act of Parliament.

Fourthly, that the Society had no intention of interfering with the sovereignty of Parliament and thereby
contravening the Bill of Rights.

Fifthly, that a Measure passed by General Synod must be open to challenge at some point in its legisative
process, and (it being more akin to subordinate as opposed to primary legislation) that the timing chosen by
the Society for its Application was in all the circumstances the least objectionable to the Court.

Mr George had completed his main submissionsby 4.30pm. and the Court was adjoumed to the
following morning when hededlt with the case in 1928which had been cited by our own
Coungl at our very first conference as afatal objectionto an Applicationfor leave to seek
Judicial Review of the 1 1 November 1992vote by General Synod*

In the course of his submission a Court usher was seen to enter and hand a pgpe to the
presiding Judge It trangpired tha the Crown Office were making enquries aboutrearranging
the Commonsdebae schedule for thefollowing Tuesday, if leave were granted.

Miss Shela Cameron, Q.C., rose to reply on behalf of the Archbishops Her main point was
tha the Measures were primary legisation aboutto be consdered by Parliament and the Courts



had a duty to be sengtive to therelation between the Courts and Parliament. At theleast, she
asserted, it would beundesirable for the Courts to accept jurisdiction and at theworst, if it did, it
would breach Article 9 of the Bill of Rights 1688. The Court adjourned to 2.15 p.m. for the
Judgment.

The First Judgment

Lord Jugice Simon Brown began ddivering hislong Judgnent and at the outset madeit clear
tha hehad had astronginitial reaction agang granting leave, notthroughany paticular
objection, but because of a combination of factors:

not least that the Measure is due to be debated in the House of Commons on 29 October and in the Lords on
2 November and that there could be no substantive hearing until well after that time. During the luncheon
adjournment, however, I've cometo adifferent view which is shared, that we should grant leave, not least
because we discovered this morning that it is possible for the Divisional Court to hear a substantive Judicial
Review application on Tuesday and Wednesday of next week.

Unuaudly hewent onto givereasons as hethoudt it mighthdp. He summarized themain
argument in these words

This Measure is primary, not subordinate legislation: it is before Parliament. The Court should decline to
intervene (asfor aBill). That it would be regarded as primary, after the Royal Assent, we would accept. Mr.
George submitted to the contrary. If Miss Cameron isright, then it follows that there can be no challenge to
the Measure in any way. Doesit follow that at this stage-beforeit is passed by Parliament-it has all the
characteristics of aBill, i.e. exemption from challenge: a Bill isimmune. It is otherwise with this Measure.
The vires is the very question sought to be challenged . . . In my judgement therefore at this stage this
Measure is more closely akin to subordinate legislation than a Bill. If it were del egated there would be no bar
to its challenge.®

He went onto refer to the Speaker@ warning in the Commonson 21 July 1993in reference to
the Application for Judicial Review broughtby Lord Rees-Moggin conneion with the
Maastricht Treaty. Shehad warned againg breaching Article 9 of the Bill of Rights® buthe
madeit clear tha there would be no offence agang the Bill of Rights as noteven a subgantive
hearing (in favour of the Sodety) Gvould bring an inhibition on Parliament® processesO. . .
thoughherecognized:

of course that were the Court to pronounce upon the legality of the Measure, Parliament would take note. Were
it impossible to reach a decision before Friday® debate, Parliament might wish to postpone that, but that was a
matter for Parliament save only this: we would hope (as in Smedley) that Parliament may be assisted by the
vires challenge .*’

Clearly the Judgewas now againg Miss Cameron on the sovereignty point. He had formed the
view tha the proposd legd chdlengewas directed less to the E.C.P.* than to thevires of the
Measure. Thecase hethoughtseemed to be arguable.®® These were his words

| believe that there is a positive advantage in its being argued B not that | have any view about its theological
merits, | do not, but rather because it seems to me that those who oppose the Measure, given at least a
respectable argument to advance, should have the opportunity. If the Measure is found unlawful then they



should proceed by conventional legislation. Parliament could then amend the proposed |l egislation through the
House. At present it is before the House on a take-it-or-leave-it basis.*

He ended his Judgnent with @nefind matterO This is so important for the future that | quote it
in full:

The Applicants seek to argue the substantive challenge on the narrow basis that this Measure proposes a
fundamental change of doctrine which is not properly within Section 3 of the 1919 Enabling Act, properly
construed.

Miss Cameron accepts that the Measure proposes fundamental change, but suggests that the change is one of
practice, not of doctrine, but clearly with doctrinal implications. Her central argument is that whether the
change is doctrinal or not, the 1919 Act allows any Measure, however fundamental, concerning the Church of
England. Her argument, if correct, will dispose of this challenge however one characterizes the change sought
by this Measure. | would deprecate any attempt on either side to put before the Court an essentially theological,
doctrinal dispute. This Court is mercifully ill-equipped to determining such disputes.** As it seems to me, this
challenge can perfectly well be determined without entering into such an area of argument. Thereistherefore
no objection to this challenge going forward either with regard to the sensitivity of Court versus Parliament or
this Court and matters of Church rather than State. | grant leave.

Mr Jugice Buckley conaurred in these words

| agree. | seeformidable arguments against the Judicial Review of the E.C.P. having regard to the E.C.P. as
set out in the 1919 Act. However, even accepting that it is primary legidation, it is at least arguablefor a
court to say that General Synod exceeded its powers in passing the Measure. | add nothing to what he said,
but agree in this very exceptional case the Court should hear the argument.*

Miss Cameronin respong agreed tha no further evidence need befiled before the subgantive
hearing, butshe hinted that the E.C.P. might wish to appear and therefore would need to file its
own Affidavits. The Judge having been assured that the E.C.P. would be notified of the
proceedings ruled tha it mug file by close of busness on

Monday 25 Octobe.® Cogswere reserved. Thetime was 4.30 p.m. on aFriday afternoon The
first skirmish had been won.

MALCOLM BARKER served as Assistant Secretary of Church Sodety duringthewhole of

these two cases.

Endnotes

1) Heb. 7:28. &or the law maketh menhigh priegs which have infirmity; but the word of the oath,
which wassince the law, maketh the Son, who is consecraied for evermore.O

2) Romars 16:1.

3) Dated 16 Jaruary, the documert wasdesgnedto include all the possible arguments known at that

timein order for the members of the E.C.P.to give their opinion asto those with the greaed force.
Eight reasons were adduced viz., discrimination, schism, further decline, non-representational
character of General Synod (G.S.), validity of the vote in termsof the vires of G.S,, the narowness



4)

5)

6)

7)

8)

9)

10)

of the vote, and absence of ary demastralle berefit to the Church of England, and a proper
interpretation of the word @xpedentO.

The E.C.P. hasno powersto amend Measiresfrom G.S.. It must accef or rejectthem in roto.
Similarly, oncethe E.C.P. hasdeliveredits Report on any Measure, it carmnot be amendedby the
Commons or the Lords, and must be accepgedor rejecied astabed To argue that G.S. isthe
parliamert of the Church (asthe Archbishops did in our cas) overlooks the factthat amending
powers are redrictedto G.S. wherethe rulesof debate areinterpreted by the person happening to
occupy the Chair atthe time,and not by a Speaker stegpedin procedure, assisted by a phalanx of
offi cials and guided by hundreds of years of tradtion in order to producelegslation of the higheg
possible clarity and effect.

At the following Council Meetng the two memkerswho had off eredto organize the petition (the
SccietyO®ffi cestaff being unable to handle the extra work ertailed), having explored what was
involved hadcometo the conclusion thatit wasprohibitively expersive. However it wasalso
reportedthat OFowardin Faith®(a caalition of those opposedto the ordination of women) had
decidedto launch a petition and it wasagreedthat the Director would write to all clerical members
of the Scciety soliciting interes in participation in apetition. The namesonly of those expressing
interes wereto be sert to Forwardin Faith. The petition wasduly presertedto the House of
Commons by Patick Cormack M.P., on 25 June 1993.

The Director suggeged(if the Measuresreceived Royal Assert) co-operation with other
Evangelical groups, specifically, Reformation Church Trust, Evangelicals Against the Ordination
of Women, and possibly the FreeChurch of England; followedby a separat synod loyal to the
Queenand subjectto the 39 Articles the Book of Common Prayer 16620sloctrine and the Carons
in forceprior to 11 November, 1992; limited communion with Carterhury; existing parishesto
retain fi nancial assistance from the Church Commissioners own elected bishops; own selecion of
ordinands and own training. Gearge Curry recanmendedthat Oeery legitimate atempt should be
mack to ensure that the Code of Practice [governing implemenation] ershrinesthose safeguards
that arenecessary for orthodox Christiars to remain within the C. of E. with a clear conscienceO.

Other provisions includedthe possible appointmert of not more thanthree bishopsto actas
Provincial Visitors to assist the diocesan bishop in the provision of appropriate ministry. The
Statement also looked forwardto a further meeing in June at which the Code of Pracice would be
finalised

Thisis one of anumber of such statements receivedby Church Scciety.

The memkbersof the E.C.P. were front the House of Lords: Lords Beaumont of Whitley, Cawley,
Farshawe of Richmond, Holderness, Baroness Nical, Lords Robertson of Oakridge, Terrington,
Templeman Salisbury, Saltoun of Abernethy, Baroness Seear, Lords Strabolgi, Teviot, Wesbury
and Williamsof Elvel; from the Commans: Michael Alison, Donald Anderson, John Blackburn,
Sydney Chapman, Patick Cormack, Roger Evars, Frark Field, John Selwyn-Gummer, Peer
Hardy, Simon Hughes John McWilliam, Peter Pike, William Powell, Stuart Rardall and Roger
Sims.

The G.S. wasrepresertedby the Bishop of Guildford, Prdf. David McClean the Rewvd John
Broadhurst, Mr Petr Bruinvels, Mr Brian Harson, Mr Philip Mawer, Mr John Paclerham-Walsh,
C.B., Q.C., Mr Patrick Locke and Mr Roger Radford.
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The Legsdlative Committeeof G.S.is the body which preparesthe presentation of Measuresto the
E.C.P.and which decideswhether the E.C.P.ORefort is aceepable before it is laid before both
Housesof Pariamert. Memters of the Legslative Committeewere: the Archbishops of Carterbury
ard York, theVen R.D. Silk, the Rewd Caron J. A. Stanley, Prdf. J. D. McClean Mr P.J.C.
Mawer, Mr P.N.E. Bruinvels, the Ven J. E. Burgess, the Bishop of Chelmsford, Mr B. E. Herry,
MissJ. A. Price,Dr C.A. Baxterand Mr B.J.T. Hanson.

The Chairmanof the Evargelical Group in G.S.

Counsel advisedthat the cae of R. v. Legslative Committeeof the Church Assemidy, ex parte
Haynes Smith (1928) would be citedagainst us. It wasaruling by [he Lord Chief Justice,who
decidedthat a vote of Church Assembly wasnot opento awrit of Certiorati (the equivalent thenof
Judicial Review today), the grounds being that the aporoval of a Measure in Church Assembdy was
but astagein the legslative process.

Hisredy, dated 18 May, read

| would be very happy to meetyou at any timebut | ambound to tell you that| am a supporter of
the Ordination of WomenPrieds.

Worsethanthat, it isanissue that| find quite diffi cult to take seriously atall Band my rean for
supporting the Ordination of Women Prieds is nothing to do with religion but simply that| support
equality of treamert for womenon any occason | can

My refy read

We are delightedto hearfrom you. Reg assuredthat we expectedthat your views would be asyou
have expressedthem.

Howeverit is clear, with the greates of regect that you areunaware of the certral unaccegahility
of the Meaaure, viz., that Clause 2 debars women prieds from becaming bishops. Thisis the main
rea®n why peaple on the E.C.P.like Frark Field are unhappy: they seeno reason why women
should not be bishops if they becane prieds and neither do we. The point is that the Measure
would never have beenpassedin thefirst placeif this exclusion had not beenincluded. Shadesof
the Sccial Chaper!

We would be so grateful of the chanceto go through such points asthes if you canspare us the
time.

It wasonly after the Report of the E.C.P. had beenpublishedthat we wereto realizethat the E.C.P.
hadvotednot to hear our evidence on the ssmeday asLord RobertsonOdetter. The voting was11
in favour with 13 against.

The Committeehasto decide whether the proposal is expedent or not. Differert memberswill
decide this on diff erert factors but in my opinion it is not for the House or the Committeeto decide
the thedogical bass for the Meaaure. Obviously we do have a duty to examine the Meaaure to
ersure it doeswhatit isdedgnedto do and it is on that bags| shall consider the Measure ard
hopefully we will find the Measire expedert.

Other affidavits weresworn by the Rewd Dr R. T. Beckwith and Rewd Dr M. D. Burkill.

On 12 July the E.C.P.votedby 16 votesto 11 thatthe Measure wasexpedent. Thevoteswerecag
asfollows:

CONTENT, 16 NOT CONTENT, Il

Beaumont of Whitley Michael Alison Farshawe of Richmond

Cawley Sydney Chapman Holderness
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Nicol Frark Field Robertson of Oakridge

Strabolgi Peer Hardy Salsbury
Teviot  Simon Hughes Sakoun of Abernethy
Wegbury Pekr Pike Terrington
Williamsof Elvel Stuart Rardall John Blackourn
Roger Sims Parick Cormick
Roger Evans

John Sewyn-Gummer
William Powell

We areindehtedto Lady Satoun for aletter dated 19th July incorporating this statemert. The
signatorieswere Lord Farshawe, the Marquess of Salisbury, Lady Sakoun, Lord Terrington,
Parick Cormack Roger Evars, John Selwyn-Gummerand William Powell.

Miss Sheila Cameon, Q.C., Vicar Gereral of the Province of Carterlury, anex-officio memkter of
the Gereral Synod.

Quotedin full in Churchman, Vol. 107, pp. 269-272. | telephoned Mr. Powell, on first seeing a
copy of hisaddress, and he said he would consider giving us an affidavit if our Counsel were to
aporoachhim, and | so instructedout Sdicitors. Sady, nothing cane of it.

Chairmanof the Prayer Book Scciety.
seenote 13 supra.

Subsequert everts suggegedthat the lawyersadvising the E.C. P.took the opposite view (thus
vindicaing Mr KilmisterOsvarning supra). The Report waslaid before Paliamert on 27 July in
draft form, we believe, ard it wasorderedto be printedthat afternoon. We undergand thatthe
lateg draft of the Report (which had beensettled by the E.C.P. on 19 July) had beensert to
membersof the Legslative Committeeof G.S. who were givenafew daysin whichto cal for a
further meetng with the E.C.P,, or to accept it in that form. The draft waslaid in the Commons the
very sameday on which the time period for objection expired

Seepp. 57 and 58 of the Report.

Our writ hadtakenthe form of anex parte application and it wasgiventhe offi cial title of R. v. The
Eccledadical Committeeof Both Housesof Pariamert ex parte the Church Scciety (Crown Office
Ref. 2248/9.3).

Clo Barclays Bark PL.C., 32 Clarerdon Road, Watford: accaint no. 80246913. The fund remains
open Any eventual surplus may only be usedto fund any furtherlegal actions to deferd the
SccietyOConstitution.

Thisargumert wasrepeaedy raisedby Counsel for the Archbishopsin the subsequert cases
brought in person by the Rewd Pau S. Williamn, priest-in-charge of St GeargeOsHanworth,
dioces of London. SeeNote 35 of part 2.

Note that earlier, Counsel®<pinion had beendecidedy that a Measure wasnot susceptible to
Judicial Review.
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For exampe, thereis no power of amendmert exercisable either by the E.C.P. or by the Houses of
Pariamert.

Article 9, specffically.

He instancedthe fact that there wasno provision for future bishops to make declarations underthe
Measire.

Seenote 13 supra

Thisisin my view asalaymanin both its thedogical and legal serses the most importart and far-
reaching point of law to emerge from the ca®. Meaaures from G.S. are amendahle to the Judicial
Review procedure.

Echoed by Miss Cameron. Seethe passagein part 2 to which Note 35 applies

At this point he referredto the fact that the E.C.P. had beeninvited by the Court to appearbut had
decidednot to do so Bpresumally because the E.C.P. wasin a stronger position than Miss
Camera to put forward the Bill of Rights argumert for the sovereignty of Parliamernt. The cas of
Smedey referredto herewasR. v. H.M. Treasury ex parte Smedey (1985).

The Judge had clealy taken Mr GeorgeOpoint thatthe E.C.P. wasa statutory Parliamertary body
more akin to the Boundary Commission (which hadbeensubjectto Judicial Review in 1983) than
to any other body.

The tes which must be satisfi ed before anapplication for leawe to apply for Judicial Review canbe
grarted

The Scciety had arguedthat the 1919 Enabling Act pemittedthe G.S. to decide matersaffecting
the ChurchOsousekeepng and administration. For such secandary mattersit wasacceptate for
Pariamert to reserve no powers of amerdmert, but mattersof doctrine were too important and
should be subjectto normal Parliamertary legslative procedureswhereby successful Bills hadthe
berefit of independent scrutiny and amendmert.

He citedR. v. The Chief Ralhi, ex parte Wachmam (1992).

This concurring Judgmert in my view completely vindicatedthe Saciety in bringing its caeto
court.

The E.C.P.took no further partin the proceedngs. That meart that the SccietyOsase had been
greaty simplified It hadbeengrartedleave to seekJudicial Review of the G.SOsvoteon 11
November, 1992, to approve the draft Measireslong pag the threemonthsCtimelimit for Judicial
Review proceedngsto beinitiated Also the sole Regondents were to be the Archbishops of
Carterbury and York Dagreatsaving on costs. The E.C.P.if it hadremained a party could have
amliedfor separat papersto be servedon eachof its thirty memberd



